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Americans United for Separation of Church and State (Americans United) submits the following
comments to the proposed rule, “Nondiscrimination in Health Programs and Activities,” which
the Department of Health and Human Services (Department) Office of Civil Rights published in
the Federal Register on September 8, 2015. 1 The Department requested comment on whether
the rule should incorporate a religious exemption to the bar on sex discrimination 2 and our
comments focus solely on that issue.
We strongly oppose the creation of a religious exemption. The statutory language of Section
1557 of the Affordable Care Act, which provides nondiscrimination protections to the U.S.
health system, does not authorize an exemption. Nor do constitutional and statutory provisions
that grant religious freedom protections, such as the Free Exercise Clause or the Religious
Freedom Restoration Act (RFRA). Furthermore, a religious exemption would significantly harm
women and LGBT people seeking medical care, undermining the purpose of Section 1557 and
possibly violating the Establishment Clause.
There is no justification for singling out sex as the one category for which religion may be used
as an excuse to discriminate. 3 Women and LGBT people deserve equitable access to healthcare
programs and activities.
Americans United
Founded in 1947, Americans United is a nonpartisan educational organization dedicated to
preserving the constitutional principle of church-state separation as the only way to ensure true
religious freedom for all Americans. We fight to protect the right of individuals and religious
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communities to worship—or not—as they see fit without government interference,
compulsion, support, or disparagement. Americans United has more than 125,000 members,
supporters, and activists across the country.
Americans United supports the use of reasonable and appropriately tailored accommodations
to ease real burdens on the practice of religion. Such accommodations, however, must not
foster the advancement of religion, nor may they be so broad as to negatively impact innocent
third parties. Religion does not justify denying certain individuals—most likely women and LGBT
people—access to necessary healthcare programs and activities. Accordingly, we oppose adding
an exemption to this rule.
The Statutory Language of 1557 Does Not Authorize a Religious Exemption
Section 1557 of the Affordable Care Act (ACA) bars discrimination on the grounds prohibited
under Title IX of the Education Amendments of 1972. 4 Section 1557 does not incorporate any of
Title IX’s exemptions. 5 This makes sense, as, in the words of the preamble, “many of Title IX’s
limitations and exceptions do not readily apply in a context that is grounded in health care,
rather than education.” Furthermore, 1557 does not authorize the creation of any new religious
exemptions.
Not only does the plain language of Section 1557 support the rejection of calls for an
exemption, but the purpose of the law does as well. Singling out sex discrimination for a
religious exemption would be particularly odd given the ACA’s focus on addressing the
obstacles women have faced in obtaining health insurance and accessing health care.6 And it
would be equally odd for the rule to treat sex discrimination differently and with less protection
than other forms of discrimination, as it, again, would undermine the goal of Section 1557.
Because the statute does not incorporate any exemptions or authorize new exemptions, the
rule properly excludes them.
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A Religious Exemption Would Harm Women and LGBT Persons Seeking Access to Healthcare
The negative impacts on health caused by sex discrimination in the healthcare arena are real.
Sex discrimination results in women paying more for health care, 7 receiving improper diagnoses
more frequently,8 being provided less effective treatments,9 and sometimes being denied care
altogether.10
Further, numerous surveys, studies, and reports have documented the widespread
discrimination experienced by LGBT individuals and their families in the health system.11
Sources such as the National Academy of Medicine 12 (formerly the Institute of Medicine), the
Centers for Disease Control and Prevention, and Healthy People 2020 report that discrimination
threatens the health of the LGBT population in ways that include: 13
•
•
•
•
•

Increasing risk factors for poor physical and mental health such as smoking and other
substance use; 14
Driving high rates of HIV among transgender women and gay and bisexual men; 15
Barring access to appropriate health insurance coverage, especially for transgender
people; 16
Obstructing access to preventive screenings; 17 and
Putting LGBT people at risk of poor treatment from health care providers who are
unprepared to meet the needs of LGBT patients.18
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The prohibition on sex discrimination in Section 1557 was intended to remedy these and other
harms. A religious exemption would undermine this goal by leaving numerous women and LGBT
individuals with no protections from discrimination. Strong regulations implementing Section
1557, paired with robust enforcement—not exemptions that would lead to the denial of
healthcare—are necessary to ensure that all women and LGBT individuals can access quality,
affordable health care.
Furthermore, because a religious exemption would harm third parties, it would likely violate
the Establishment Clause. 19 Although the government may offer religious accommodations
even where it is not required to do so by the Constitution, 20 its ability to provide religious
exemptions is not unlimited: “At some point, accommodation may devolve into an unlawful
fostering of religion.” 21 For example, in Texas Monthly, Inc. v. Bullock, 22 the Supreme Court
explained that legislative exemptions for religious organizations that exceed free exercise
requirements will be upheld only when they do not impose “substantial burdens on
nonbeneficiaries” or they are designed to prevent “potentially serious encroachments on
protected religious freedoms.” The denial of access to medical care is surely a significant harm,
making such an exemption unlikely to survive an Establishment Clause challenge.
Neither the Free Exercise Clause Nor RFRA Require a Religious Exemption
We anticipate that some commenters may claim that the Free Exercise Clause and RFRA require
a religious exemption. These arguments are misplaced. Religious freedom does not mean the
right use religion as a means to deny others access to healthcare based on their sex.
In accordance with the Free Exercise Clause, religious beliefs do not excuse compliance with
valid and neutral laws of general applicability. 23 Courts deem laws neutral unless they “target
religious beliefs” or “if the object of [the] law is to infringe upon or restrict practices because of
their religious motivation.” 24 The provisions barring sex discrimination do not single out
religious organizations for disfavored treatment, nor do they contain a masked hostility towards
religion. Rather, the nondiscrimination provisions apply to all covered entities equally.
Accordingly, no accommodation is necessary under the Free Exercise Clause.
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RFRA provides a different standard than the Free Exercise Clause: it prohibits the government
from “substantially burden[ing] a person’s exercise of religion” unless the government can
demonstrate that the burden is justified by a compelling government interest and is the least
restrictive means of furthering that interest. 25 RFRA is not triggered when there is just “the
slightest obstacle to religious exercise.” 26 Indeed, it is a difficult threshold to cross.
Even if we were to assume that an individual’s religion would be substantially burdened by this
rule, the government clearly has a compelling interest in prohibiting sex discrimination. 27
Indeed, as explained above, the bar on religious discrimination serves to protect women and
LGBT people from significant harm caused by sex discrimination in the healthcare arena.
The proposed rule is also narrowly tailored. A religious exemption, in any form, could lead to
the outright denial of services critical to women’s health and to the health of LGBT individuals.
It would put patients’ health and well-being in jeopardy, and could cause catastrophic harm to
those critically in need of care.
Accordingly, neither the Free Exercise Clause nor RFRA justify the addition of a religious
exemption.
Conclusion
Incorporating a religious exemption into this rule is not authorized by Section 1557 nor required
by the First Amendment or RFRA. Furthermore, a religious exemption would cause great harm
to others, making its incorporation bad public policy and a potential Establishment Clause
violation. Thank you for your consideration.
Please feel free to contact me with any questions you may have about these comments (202466-3234 or garrett@au.org). Your attention to this matter is greatly appreciated.
Sincerely,

Maggie Garrett
Legislative Director
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